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 1.  TIME:  9:00   CASE#: MSC18-00716 
CASE NAME: WESTBAY VS. CHATEAU AT POET'S CORNER 
HEARING ON MOTION TO STAY THE ENTIRE CIVIL ACTION 
FILED BY CARLTON SENIOR LIVING, LLC, et al. 
* TENTATIVE RULING: * 
 
Defendants move to stay this action pending the hearing on their petition to compel arbitration.  
The motion, which is set for hearing on the same date as the petition, is denied as moot.  Please 
see Line 9 for the ruling on the petition itself. 

 

  

 2.  TIME:  9:00   CASE#: MSC18-00743 
CASE NAME: PERRIER VS. MARY'S PIZZA SHACK 
HEARING ON MOTION TO COMPEL DEFENDANT TO PROVIDE FURTHER RESPONSES 
FILED BY RORY PERRIER 
* TENTATIVE RULING: * 
 
Continued by stipulation of the parties to October 29, 2020 at 9 a.m. 
 

  

 3.  TIME:  9:00   CASE#: MSC18-00743 
CASE NAME: PERRIER VS. MARY'S PIZZA SHACK 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES 
FILED BY RORY PERRIER 
* TENTATIVE RULING: * 
 
Continued by stipulation of the parties to October 29, 2020 at 9 a.m. 
 

  

 4.  TIME:  9:00   CASE#: MSC19-01299 
CASE NAME: CAMACHO VS. GTOB LLC 
HEARING ON MOTION FOR APPROVAL OF CLASS ACTION SETTLEMENT 
FILED BY DERRICK CAMACHO 
* TENTATIVE RULING: * 
 

 Plaintiff Derrick Camacho moves for preliminary approval of his class action and PAGA 
settlement.   

In the tentative ruling posted on July 1, 2020, the Court found that a hearing was 

required, and specifically directed that counsel should be prepared to address certain issues, 

i.e., the basis for the settlement on the merits, the basis for the conclusion that there is a risk of 

insolvency, and various issues concerning potential failure to make payments.  The motion was 

denied without prejudice.  Plaintiff now has refiled the motion. 

A. Background and Settlement Terms 
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The original complaint was filed June 26, 2019.  It is a class action complaint alleging 
failure to pay wages and/or overtime, failure to provide meal periods and rest breaks, and failure 
to reimburse business expenses.  The complaint alleges that the plaintiff class regularly worked 
overtime, but the rate of overtime pay was not properly calculated because in calculating the 
regular rate of pay, defendant failed to include commission income.  Plaintiff also asserts meal 
break violations, rest break violations, and failure to reimburse personal cell phone and vehicle 
costs attributable to work. 

Plaintiff served a PAGA notice on the LWDA on the same date as the complaint was 
filed.  A First Amended Complaint adding PAGA claims was filed March 13, 2020, pursuant to a 
stipulation of the parties and order of the Court. 

 A gross settlement of $250,000, non-reversionary, will be paid to the Settlement 
Administrator.  The employer’s share of payroll taxes (not income tax withholding) on the wage 
portions of the payments will be paid by Defendant, separate from the gross settlement amount.   

PAGA penalties would be $7,500, resulting in a payment to the LWDA of $5,625.  A 
class representative incentive payment would be made to plaintiff in the amount of $2,500. ILYM 
Group is the settlement administrator, and estimates costs at $12,000.  Counsel’s supplemental 
declaration establishes that the administrator’s fees are capped at that amount.  Litigation costs 
would not exceed $10,000.  Plaintiff would receive an incentive payment of $2,500.  Attorney 
fees would not exceed one-third of the fund, i.e., $83,333.33.  This would leave a net payment 
to the class of $136,541.67 (per the supporting brief, but slightly different from the text of the 
agreement itself), which would be divided into wages, interest, and penalties.   

Payment of the gross settlement amount will be spread out over time. $50,000 would be 
paid after the effective date of settlement, followed by 9 monthly installments of $10,000, 
followed by a balloon payment of $110,000.  An Addendum to the initial agreement provides that 
if a payment is missed, an acceleration clause will apply, making the entire amount due 
and payable.  No distributions will be made to the class or counsel until the entire amount has 
been paid. 

Notice to the class would be provided, which would include the number of work weeks 
for each member, which is the basis for determining each class member’s share.  The class 
members will not be required to file a claim, but will have the opportunity to contest their 
calculated number of work weeks.  Class members may object or opt out of the settlement.    
Various prescribed follow-up steps will be taken with respect to mail that is returned as 
undeliverable.  Any unclaimed residue in the settlement fund would be forwarded to the State 
controller’s Unclaimed Property Fund (or, if not approved by the Court, to Bet Tzedek Legal 
Services). 

Based on the estimated class size (about 86 employees), the average settlement share 
(based on the net amount of $136,541.67) is about $1,587. 

The parties undertook discovery as part of the matter, and eventually reached a 
resolution with the assistance of an experienced mediator. 

Notice of the settlement was provided to the LWDA when the settlement approval motion 
was filed.   
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B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
further litigation, the risk of maintaining class action status through trial, the amount offered in 
settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   

Because this matter also proposes to settle PAGA claims, the Court also must consider 
the criteria that apply under that statute. The Legislature’s express command that PAGA 
settlements be approved by the court necessarily implies that there is some substantive 
dimension to the review.  (Labor Code § 2699(l).)  The Court’s review, however, is somewhat 
hampered by the lack of guidance in the statute or case law concerning the basis upon which a 
settlement may be approved.  The Court has found no binding authority, but one federal District 
Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. (N.D. Cal. 2016) 201 
F.Supp.3d 1110, 1133, the court denied approval of class action settlements that included 
PAGA claims in part because the plaintiffs’ claims added up to as much as $1 billion in PAGA 
penalties but parties settled those claims for $1 million, or 0.1% of their alleged maximum value.  
As the court stated, “where plaintiffs bring a PAGA representative claim, they take on a special 
responsibility to their fellow aggrieved workers who are effectively bound by any judgment. 
[citation omitted]  Such a plaintiff also owes responsibility to the public at large; they act, as the 
statute’s name suggests, as a private attorney general, and 75% of the penalties go to the 
LWDA ‘for enforcement of labor laws . . . and for education of employers and employees about 
their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, the LWDA itself 
filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, the relief 
provided for under the PAGA be genuine and meaningful, consistent with the underlying 
purpose of the statute to benefit the pubic and, in the context of a class action, the court 
evaluate whether the settlement meets the standards of being ‘fundamentally fair, reasonable, 
and adequate’ with reference to the public policies underlying the PAGA.”  (Id., at 1133.)  The 
Uber Techs court noted that “a court may reduce the penalty when ‘to do otherwise would result 
in an award that is unjust, arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing Labor 
Code § 2699(e)(2).)  Nonetheless, the court noted that the plaintiff had provided no “coherent 
analysis” to justify the “relatively meager value” assigned to the PAGA claim.  

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
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purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 48, 63.) 

C. Attorney fees 

Plaintiffs seek 33% of the total settlement amount as fees, relying on the “common fund” 

theory.  Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the 

Supreme Court endorsed the use of a lodestar cross-check as a way to determine whether the 

percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means of a 

lodestar cross-check is extraordinarily high or low, the trial court should consider whether the 

percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.)  

Following typical practice, however, the fee award will not be considered at this time, but only as 

part of final approval.   

D. Discussion 

All told, the theoretical maximum recovery estimated by plaintiff’s counsel is 
$5,580,960.92.  This is subject to GTOB’s defenses, and many of the penalties are derivative 
from the underlying violations.  The gross settlement amount, however, is less than 5% of that 
amount, which reflects an unusually steep discount.  As to PAGA penalties, such penalties 
could be deeply discounted for a variety of reasons, even if plaintiff prevails, but this would not 
necessarily be the case with the rest of the recovery.  In the renewed motion, plaintiff has 
provided some discussion of the contentions concerning proper treatment of commissions in 
calculating overtime pay, as well as the “commissioned employee” exemption provided under 
IWC Wage Order No. 4, Subd. 3(D). He asserts that this is a strong claim. 

As to the meal and rest break claims, plaintiff generally states that defendant failed to 
maintain proper policies, resulting in missed and undocumented breaks.  

The justification for the settlement is largely on the basis that defendant is at substantial 
risk of insolvency.  In the renewed motion, plaintiff advises that defendant has few assets, and 
leases its facilities.  Counsel also advises that defendant’s revenue has been curtailed by the 
current pandemic.  These issues were reviewed in discussions with the mediator. 

The parties have at least in part addressed the consequences of failure to make the 

required payments, by including an acceleration clause.  If the settlement goes forward, and 

some, but not all, of the funds are collected, the parties will need to approach the Court with a 

request to modify the agreement in some appropriate fashion. 

The Court has no difficulty with forwarding any residue in the fund from uncashed checks 
to the Controller’s Unclaimed Property Fund, thus it is not necessary to address requirements 
for a cy pres recipient.  

Litigation costs, settlement administration costs, and the representative incentive 
payments will be reviewed in conjunction with the motion for final approval.  Criteria for 
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evaluation of representative payments are discussed in Clark v. American Residential Services 
LLC (2009) 175 Cal.App.4th 785, 804-807. 

E. Conclusion 

All things considered, plaintiff has sufficiently addressed the Court’s concerns.  The 

motion is granted.  Counsel are directed to prepare an order reflecting this tentative ruling, the 

other findings in the previously submitted proposed order, and to obtain a hearing date for the 

motion for final approval from the clerk.  Other dates in the scheduled notice process should 

track as appropriate to the hearing date.  The ultimate judgment must provide for a compliance 

hearing after the settlement has been completely implemented. 

 

  

 5.  TIME: 10:00   CASE#: MSC18-00716 
CASE NAME: WESTBAY VS. CHATEAU AT POET'S CORNER 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
The issue conference is converted to a Case Management Conference.  Parties to appear 
(by telephone). 

 

  

 6.  TIME: 10:00   CASE#: MSC19-01377 
CASE NAME: DUHE VS. HOSPITAL COURIERS 
SPECIALLY SET HEARING ON: INFORMAL DISCOVERY CONFERENCE 
SET BY REQUEST OF COUNSEL 
* TENTATIVE RULING: * 
 
Parties to appear (by telephone).  (This appears to be moot, based on representation in the 
Joint CMC statement that the matter has settled.) 

 

  

 7.  TIME: 10:00   CASE#: MSC19-01377 
CASE NAME: DUHE VS. HOSPITAL COURIERS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties to appear (by telephone). 
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ADD-ONS 

 

8.  TIME: 09:05   CASE#: MSC17-00650 
CASE NAME: KARR VS. TRISTAR MANAGED CARE 
HEARING ON MOTION TO APPROVE PAGA SETTLEMENT 
FILED BY PATRICIA KARR 
* TENTATIVE RULING: * 
 
            Patricia Karr moves for approval of the settlement of her PAGA suit against Tristar 

Managed Care, Inc.  The matter initially was set for hearing on August 20, 2020, but was 

continued for supplemental briefing. 

A. Background of the Case and Terms of Settlement 

This a PAGA case (not a class action), alleging violations of the Labor Code concerning 

failure to pay overtime, failure to provide accurate itemized wage statements, failure to 

reimburse required expenses, and failure to provide wages when due.  The matter was filed in 

2017, but was stayed while the parties arbitrated plaintiff’s individual non-PAGA claims.  It was 

settled with the assistance of an experienced mediator.  

There is a separate settlement between Ms. Karr and Defendant of her individual claims, 

which is not submitted to the court as part of the motion. 

The total settlement payment for the PAGA causes of action is $100,000.  Plaintiff 

proposes that the funds be allocated 1/3 to attorney fees ($33,333.33), $10,660.73 to litigation 

costs, and up to $4,000 for costs of the settlement administrator.  The remaining amount, 

$52,006.68, will be a PAGA penalty, of which 75% will be paid to the LWDA, and the aggrieved 

employees will receive 25%.  There are an estimated 11 aggrieved employees, and the funds 

will be allocated to them based on the number of pay periods they worked during the time in 

question. 

The settlement provides for checks to be mailed to aggrieved employees.  If checks are 

uncashed or returned, follow up measures will be taken.  If those efforts do not succeed, the 

checks will be sent to the State Controller pursuant to the Unclaimed Property Law. 

B. Standards for Review of a PAGA Settlement 

While there is no binding authority concerning the proper standard of review of a PAGA 

settlement, one federal District Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. 

(N.D. Cal. 2016) 201 F.Supp.3d 1110, 1133, the court denied approval of class action 

settlements that included PAGA claims in part because the plaintiffs’ claims added up to as 

much as $1 billion in PAGA penalties but parties settled those claims for $1 million, or 0.1% of 

their alleged maximum value.  As the court stated, “where plaintiffs bring a PAGA representative 

claim, they take on a special responsibility to their fellow aggrieved workers who are effectively 

bound by any judgment. [citation omitted] Such a plaintiff also owes responsibility to the public 

at large; they act, as the statute's name suggests, as a private attorney general, and 75% of the 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   09/10/20 

 
 

- 7 - 

penalties go to the LWDA ‘for enforcement of labor laws . . . and for education of employers and 

employees about their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, 

the LWDA itself filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, 

the relief provided for under the PAGA be genuine and meaningful, consistent with the 

underlying purpose of the statute to benefit the public[.]”  The Uber Techs court noted that “a 

court may reduce the penalty when ‘to do otherwise would result in an award that is unjust, 

arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing Labor Code § 2699(e)(2).)  

Nonetheless, the court noted that the plaintiff had provided no “coherent analysis” to justify the 

“relatively meager value” assigned to the PAGA claim. 

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 46, 63.) 

C. Application to this settlement 

The complaint alleges that plaintiff was a “case manager” and, based on her duties, was 
misclassified as an “exempt” employee. (Complaint, Pars. 6-8.) The aggrieved employees are 
registered nurses who are assigned to manage workers compensation cases brought by injured 
workers.  Under the applicable wage order (4-2001), defendant claims that the aggrieved 
employees are exempt either under the “professional exemption” or the “administrative 
exemption.” In short, defendant alleges that the nurses are highly skilled professionals who 
exercise substantial professional discretion in carrying out their duties.  Plaintiff alleges that, in 
these job classifications, they work more as a go-between and do not exercise substantial 
discretion.  As to unreimbursed employee expenses, the aggrieved employees work from home 
and are paid a flat $50 per month reimbursement fee, but assert that this is insufficient to cover 
actual expenses.  In the experience of plaintiff’s counsel, cases involving similar issues have 
reached different results. 

Plaintiff asserts that the settlement is fair and reasonable, based largely on general 
comparisons to other cases.  Plaintiff calculated that the maximum potential civil penalty was 
$225,000.  The total recovery here is about 44% of the estimated maximum, while the PAGA 
penalties ($52,006) are about 23% of the estimated maximum. Because this is a PAGA-only 
case, the penalties awarded, if any, could be substantially reduced for a variety of reasons. 

In response to the Court’s concern that the settlement of Ms. Karr’s private claims, 
if negotiated at the same time as the PAGA claims, could have affected the settlement of the 
PAGA claims, plaintiff has described the private settlement.  The total payment was $150,000, 
which include about $65,000 in attorney fees (about half of the lodestar for the arbitration).  
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Plaintiff’s damage and wage claims were estimated to have a value of $143,240.  Her recovery, 
not including fees, is about $85,000, which is just under 60% of its estimated value. Thus, the 
wage claims were compromised less relative to the maximum than were the PAGA penalties.  
Back wages, however, are not subject to the same degree of discretionary reduction by the 
court as are PAGA penalties, thus it does not appear that plaintiff reduced the PAGA relief in 
order to increase her private recovery. 

The Court initially had some concern about the breadth of the release.  It appears, 
however, that the release resolves only those allegations in the complaint and PAGA notices 
that relate to the misclassification of “case managers” as exempt employees. 

Labor Code section 2699(g)(1) provides that a prevailing employee in a PAGA action 

may recover attorney’s fees.  Plaintiffs seek one-third of the total settlement amount as fees, 

relying on the “common fund” theory.  This theory does apply here, and counsel have offered 

substantial bases for the award, i.e., risk in a contingency case, significant litigation, and a 

good result.  While this case is not a class action, even a proper common fund-based fee award 

should be reviewed through a lodestar cross-check.  In Lafitte v. Robert Half International 

(2016) 1 Cal.5th 480, 503, the Supreme Court endorsed the use of a lodestar cross-check as a 

way to determine whether the percentage allocated is reasonable.  It stated:  “If the multiplier 

calculated by means of a lodestar cross-check is extraordinarily high or low, the trial court 

should consider whether the percentage used should be adjusted so as to bring the imputed 

multiplier within a justifiable range, but the court is not necessarily required to make such an 

adjustment.”  (Id., at 505.)  Counsel has provided such an analysis, identifying attorney time 

to date, and setting forth hourly rates based on the experience of the individual attorneys.  

The lodestar thus calculated is $65,629.25.  Thus, the fee sought is about half of the lodestar, 

and appears on that basis to be reasonable.   

The litigation costs and settlement administration costs appear to be reasonable. 

D. Conclusion 

Based on the original submission, with the additional information provided in the 

supplemental declaration, the Court grants the motion approving the settlement.  Counsel is to 

prepare an order incorporating the terms of the tentative ruling. 

 

 

9.  TIME: 09:03   CASE#: MSC18-00716 
CASE NAME: WESTBAY VS. CHATEAU AT POET'S 
HEARING ON PETITION TO COMPEL ARBITRATION 
FILED BY CHEATEAU POETS CORNER, L. P. 
* TENTATIVE RULING: * 
 
 Defendants’ petition to compel arbitration is denied.  The basis for this ruling is 

as follows. 
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 First, defendants’ extraordinary delay in and of itself constitutes a sufficient ground for 

denying the petition.  (See, Adolph v. Coastal Auto Sales, Inc. (2010) 184 Cal.App.4th 1443, 

1452; Allstate Ins. Co. v. Gonzalez (1995) 38 Cal.App.4th 783, 793.)  Second, the factors 

listed by the California Supreme Court in the St. Agnes decision weigh heavily in favor of 

denying the petition: 

Inconsistent Acts.  Defendants have engaged in a number of acts inconsistent 
with the intention to arbitrate.  These acts include filing answers, attending case 
management conferences, and setting this case for trial — all without asserting 
any intention to arbitrate. 
 
Litigation Activities.  Defendants have actively litigated this action for two and 
a half years. 
 
Close To Trial.  Defendants’ petition to compel arbitration is set for hearing on 
the same date as the issue conference, and less than three weeks before trial. 
 
Discovery.  Defendants have engaged in extensive discovery, including written 
discovery, witness depositions, and document subpoenas. 
 
Prejudice to Plaintiff.  Plaintiff has been prejudiced, in that sending this matter 
to arbitration now would substantially delay the resolution of this dispute.  Plaintiff 
has waited two and a half years for a trial date, and is entitled to have her claims 
resolved. 
 

(St. Agnes Medical Center v. PacifiCare of California (2003) 31 Cal.4th 1187, 1196.)  In applying 

these standards, the Court is mindful that “waivers are not to be lightly inferred and the party 

seeking to establish a waiver bears a heavy burden of proof.”  (Id.) 

 Plaintiff has met her burden.  In response, defendants have offered no persuasive 
explanation for their delay in asserting their demand for arbitration. 

 

 

 


